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I. Introduction

The conventional wisdom among scholars of U.S. constitutional law is that the
Constitution — and indeed constitutions more generally — should not recognize, or be
interpreted to recognize, so-called second generation social welfare rights such as a right
to shelter or a right to a minimum subsistence.” The argument against the recognition of

social welfare rights begins with the proposition that constitutional rights must be
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enforceable in the courts.” Sometimes that proposition is taken as something like an
entailment of the idea of rights itself.* Sometimes that proposition rests on the
observation that first- and second-generation rights, the standard civil liberties and civil

rights, including equality rights, are taken seriously because they are judicially

> I note a terminological problem here. What I refer to as social welfare rights are those
other authors call social and economic rights. The thought is that the former term might
seem to confine the rights to those associated with the provision of social goods to the
especially needy, whereas the latter term can refer to rights held by everyone in the
population. For an argument that the term economic rights, particularly as it applies to
the right to work and associated rights, is analytically unhelpful, see Terence Daintith,
The Constitutional Protection of Economic Rights, 2 INT’L J. CON. L. 56 (2004).

* I note, only to put aside, the objection made by some philosophers that it is wrong to
describe the provision of social welfare as a right because, in their view, we should speak
of rights only when we can identify an individual or class of individuals who have a
correlative duty with respect to the rights-holder (usually, a duty to refrain from
interfering with the exercise of the right). For a discussion, see Cécile Fabre, SOCIAL
RIGHTS UNDER THE CONSTITUTION --- (1999). I believe that these philosophical
objections are misplaced, in part because as a matter of linguistic fact people do use the
word rights to refer to the provision of social welfare, and in part because I see no
insurmountable barrier to placing a duty on the public generally to provide sufficient

resources for each person to realize the relevant social welfare rights.



enforceable. From this comes the additional claim that constitutional rights cannot be
taken seriously by a nation’s population unless they are judicially enforceable.’

The next step in the argument is that social welfare rights cannot be enforced in
the courts, because their enforcement requires the courts to make decisions that have
large-scale consequences for government budgets.® Of course, sometimes the
enforcement of first- and second-generation rights has some implications for government
budgets. This is obvious with a right like that to representation in criminal proceedings,
interpreted to require the public provision of lawyers for the indigent. It is less obvious,
but still present, in other situations. For example, if free speech law rejects the “heckler’s
veto,” government can respond to the threat of disruption caused by adverse reactions to
a speaker not by the cheap means of removing the speaker from the area but only by the
more expensive method of deploying additional police forces to protect the speaker.’
Stephen Holmes and Cass Sunstein have made the point that providing courts to enforce,

not public-law rights but ordinary rights under contract, tort, and property law, is

> The image here is of the Stalin Constitution of 1936, which on paper seemed quite fine,
but which had no relation to reality, in part, the argument goes, because its provisions
were not judicially enforceable. A contemporary example would be the current
Constitution of the People’s Republic of China.

% See, e. 2., PATRICK MONAHAN, POLITICS AND THE CONSTITUTION: THE CHARTER,
FEDERALISM, AND THE SUPREME COURT 126 (1987) (noting the fiscal implications of
judicially enforced social welfare rights).
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expensive.® The examples of rights-protections with budget consequences could be
proliferated almost endlessly.

So, it is not that recognizing constitutional social welfare rights would have
budget consequences while recognizing other constitutional rights does not. Rather, the
claim is that the size of the budget consequences matters. Protecting private law rights
and first- and second-generation constitutional rights is cheap, though not free; protecting
social welfare rights is expensive. Constitutional rights with large fiscal consequences
require someone to raise the funds through taxation or through the re-direction of existing
taxes to ensuring that the constitutional rights are effectively realized. But, courts lack
the power to raise money through taxes. Only legislatures can do that.’

Suppose, then, that a constitution recognizes judicially enforceable social welfare
rights. When the courts enforce such rights, they have to get legislatures to raise or divert
taxes. Yet, the very fact that the courts have found a constitutional violation means that
the legislature’s own priorities placed realizing the social welfare right below other social
policies — national defense, building new roads, and the like. So, in enforcing social

welfare rights courts displace legislative judgments about how social policies should be

® STEPHEN HOLMES & CASs R. SUNSTEIN, THE COST OF RIGHTS: WHY LIBERTY DEPENDS
ON TAXES (1999).

? Or, perhaps more precisely, judges may believe that their efforts to direct legislatures to
raise substantial revenue are more likely to be systematically disregarded than their
efforts to direct legislatures to modify particular laws (even though there may be
particular controversies — abortion or school desegregation in the United States, perhaps —

where legislative resistance might be expected to be large).



ranked — and, because social welfare rights are expensive, the displacement is large. The
conventional wisdom concludes that constitutions with judicially enforceable social
welfare rights are even more strongly counter-democratic than those with traditional civil
liberties and civil rights. That, finally, is an argument against recognizing such rights.
The key part of the argument, I believe, is the claim that judicially enforceable
social welfare rights require the courts to displace legislative judgments on a large scale.
In the remainder of this Article, I examine that claim.'® First, I identify three ways in
which constitutions might recognize social welfare rights: by enumerating them but
making them nonjusticiable, by making them justiciable but allowing the courts to find a
constitutional violation only if the legislature has quite dramatically departed from what
the constitution requires, and by making them enforceable to the same degree that
traditional civil liberties and civil rights are. Next, I examine two forms of judicial
enforcement, which I call weak and strong. Each form has some advantages and
disadvantages in connection with social welfare rights, but — for reasons going primarily
to the social setting of modern constitutions — the weak form of enforcement may be
particularly attractive. I conclude by suggesting that, despite its attractions, the weak
form of enforcement may prove to be unstable, leading to the adoption of the strong form

and the exacerbation of difficulties that the weak form sought to avoid.

II. Ways of Recognizing Social Welfare Rights in a Constitution

' In doing so, I accept for purposes of this Article the proposition that judicial decisions
with large-scale budgetary effects are problematic because of the tension between them

and democratic self-governance.



This Section describes three ways of placing social welfare rights in a

constitution, and concludes by raising some questions about the three-way division.

A. Nonjusticiable or (merely) declaratory rights

A constitution can enumerate social welfare rights but exempt them from judicial
enforcement. The Irish Constitution, and then the Indian Constitution following the Irish
model, contains a list of social welfare rights in a part headed “Directive Principles of
Social Policy.” Its opening paragraph includes the following: “The principles of social
policy set forth in this Article are intended for the general guidance of the [Parliament].
The application of those principles . . . shall not be cognisable by any Court under any
of the provisions of this Constitution.”"'

Nonjusticiable rights need not be legally irrelevant. It seems clear, for example,
that they can be used to interpret ambiguous statutes, and even to support interpretations
that would not be the natural ones according to accepted standards of statutory
interpretation absent the Directive Principles or similar nonjusticiable rights. In addition,
nonjusticiable rights can be invoked to explain why the courts refuse to recognize other
rights, where the recognition of those other rights would impair the government’s ability
to implement — at its discretion — the nonjusticiable rights. A South African case makes

the point.'”> The South African government confronted a situation in which about 300

poor people were displaced from their homes by flooding due to heavy rains. The

! Constitution of Ireland, Art. 45.
'2 Minister of Public Works v. Kyalami Ridge Environmental Association, 2001 (7)

BCLR 652 (2001 (3) SA 1151) (CC).



government responded by creating a temporary housing camp on the grounds of a large
prison complex. Residents of a nearby town challenged the government’s decision on a
variety of grounds, which can be described as claims that the government’s action
constituted a regulatory taking of their property and was not in accordance with existing
statutory restrictions on the government’s power to use its property as it chose. The
Constitutional Court of South Africa rejected the challenges, which were not frivolous.
Its decision can be understood as influenced by the idea that social welfare rights deserve
some recognition, if only indirectly."*

Courts can make social welfare rights nonjusticiable as well. Again, Ireland
provides an example. The Irish Constitution contains a complex provision dealing with
the right to education. It concludes with a social welfare right: “In exceptional cases,
where the parents for physical or moral reasons fail in their duty towards their children,
the State as guardian of the common good, by appropriate means shall endeavor to supply

the place of parents, but always with due regard for the natural and imprescriptable rights

" The challengers claimed that the government was required to comply with
environmental laws even when it was acting in its capacity as land-owner, and that an
array of statutes indicated that the government could create the housing camp only if it
pursued a more formal process for doing so. The Constitutional Court rejected the
former challenge as having been raised too late in the expedited proceedings, and rejected
the latter one on the merits.

' In addition, nonjusticiable rights might be invoked as reasons for upholding national
legislation against federalism-based challenges that the legislation lies outside the powers

granted the national government in the constitution.



of the child.”"® This provision falls within the sections of the Constitution that are
judicially enforceable.

In the past decade Irish courts confronted a series of cases involving children with
mental retardation, psychological disturbances, or other conditions that led them to be
placed in state control. Through their lawyers, the children and their parents claimed that
the government was failing to provide adequate education. Confronted with what they
regarded as particularly strong cases of inattention to the circumstances of particular
children, some lower courts first suspended the litigation pending the promised adoption
of new education initiatives, and then, when those initiatives failed to materialize, entered
comprehensive injunctions directing the government to develop adequate education
programs for these children, essentially ordering them to do what they had promised.

The Supreme Court of Ireland eventually rejected the argument that the
government’s failures violated the children’s constitutional right to education.'® In a
judgment joined by a majority of the Court’s justices, Chief Justice Keane found the
injunctions impermissible because they violated the principle of separation of powers."’
He agreed that the courts could issue declarations that parliament and the executive had
failed to comply with their constitutional duties. That, though, was as far as the courts
could go. They should expect the officials to comply with the duties once they were

clarified by the courts. According to the Chief Justice, the injunctions involved the courts

' Constitution of Ireland., Art. 42 (5).
' T.D. v. Minister for Education, [2001] 4 IR 259.
' The opinion adopted an analysis offered earlier in a separate opinion by Justice

Hardiman, in Sinnott v. Minister for Education, [2001] 2 IR 545.



“in effectively determining the policy which the Executive are to follow in dealing with a
particular social problem.” Paraphrasing an earlier opinion, the Chief Justice observed
that “it is not the function of the courts to make an assessment of the validity of the many
competing claims on national resources.” That is not “administering justice in the normal
sense,” but rather is “an adjudication on the fairness or otherwise of the manner in which
other organs of State had administered public resources.” The injunctions gave the courts
a policy-making role that the Constitution lodged only in the parliament and the
executive.

The idea of nonjusticiability is that some constitutional provisions are not subject
to judicial enforcement because, as the U.S. Supreme Court has put it, they are committed
by the Constitution to another branch.'® To say that separation of powers principles bar
courts from enforcing a particular right — here, a social welfare right of a particular, and
in some ways rather narrow, type — is therefore simply to say that that right is
nonjusticiable.

Yet, the Irish Court did indicate a willingness to declare that government social

welfare policies violated constitutional guarantees.”” I believe that merely declaratory

"* Baker v. Carr, 369 U.S. 186, 217 (1962).

' Although the Irish opinions do not say so expressly, the judges appear to think of these
declarations as different from the declaratory judgments issued by U.S. courts. One
reason that declaratory judgments in the United States do not violate the Constitution’s
strictures against courts issuing advisory opinions is that they can be backed up by
injunctive relief when appropriate. For a discussion, see Steffel v. Thompson, 415 U.S.

452, 477-78 (1974) (White, J., concurring).
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rights are only marginally different from nonjusticiable rights, and only in ways that are
contingent on the place courts have in a nation’s political culture.

A standard concern about nonjusticiable rights — and, almost by definition, about
merely declaratory rights (by which I mean rights that the courts are willing to declare
violated by government policy without issuing enforceable orders) — is that they are no
rights at all. A purported right without an accompanying judicially enforceable
obligation is, almost literally, toothless.

Why would a legislator take seriously a constitution’s identification of
nonjusticiable rights? One reason, of course, is that legislators might do so because they
take the constitution seriously. That is, they might feel a moral obligation, enforced
through politics, to do what the constitution says. And, independent of — or perhaps
causally related to — legislators’ desires to comply with the constitution, civil society can
read the constitution, conclude that it is being violated, and place pressure on legislators
to enact policies that comply with the constitution. Gary Jacobsohn quotes a speaker in
the debates on the adoption of the Directive Principles in Ireland who makes the point:
“They will be there as a constant headline, something by which the people as a whole can
judge their progress in a certain direction; something by which the representatives of the
people can be judged as well as the people judge themselves as a whole.”*

That response might be adequate in nations with entrenched democratic cultures —
where civil society stands ready to inflict political damage to legislators who depart from

the constitution’s requirements — and advanced welfare states. Ireland today might

%0 Gary Jacobsohn, The Permeability of Constitutional Borders, --- TEX. L. REV. ---

(2004).
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satisfy those requirements, although not Ireland when the Directive Principles were
inserted into the constitution, and not India today either.*'

Nonjusticiable rights are enforced by civil society through political mobilizations
and the like. Are merely declaratory rights meaningfully different? To some degree
perhaps, because civil society can rely, not merely on the constitution (and on what civil
society organizations say the constitution implies about existing government policies),
but on a judicial declaration of a constitutional violation. In the Irish cases, a judicial
declaration of unconstitutionality might supplement the moral-political compulsion
exerted by the constitution itself, if the public gives statements — not judgments — made
by courts some distinctive weight. ** Perhaps civil society institutions could make more

headway with such a declaration in hand than they could with only the constitution’s

*! To the extent that the Irish Supreme Court’s decisions rested importantly on the fact
that they were reviewing decisions granting mandatory injunctions against government
policies (injunctions that prescribed a course of action for the government to follow), they
might seem to leave open the possibility that the right to education might be subject to
adjudication in another form of action, such as one for damages. My own view is that
this would be excessively formalistic. The Court’s concerns about policy-making tracked
the concern discussed in this Article’s Introduction for the fiscal implications of the
mandatory injunction. Yet, the budgetary consequences of damage awards, properly
calculated, ought to be identical to those of a mandatory injunction.

*2 Consider in this connection a report by an ombuds-office stating that the government’s
policy is unconstitutional. Polities that establish such offices might give their reports the

kind of weight other polities give declarations by courts.
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language to rely on. But perhaps not; it will depend on the weight civil society itself
gives to judicial declarations, and that weight will pretty clear vary from one nation to

another.”

B. Weak substantive rights

Constitutions can recognize judicially enforceable social welfare rights, but give
legislatures an extremely broad range of discretion about providing those rights (or,
equivalently, direct that courts defer substantially to legislative judgments). That,
formally, is the position taken in U.S. constitutional law. In San Antonio Ind. School
District v. Rodriguez, for example, the Supreme Court addressed a claim that Texas’s
system for financing public education violated the Fourteenth Amendment’s Equal
Protection Clause.”* The Court held that the Constitution required only that the

legislature’s choices satisfy a standard of minimum rationality.”

> The weight given judicial decisions may depend on the value civil society gives to law
understood as distinct from politics, and that, as Victor Ferreres argues, may in turn be
affected by the structure of judicial review. Victor Ferreres, [title], this issue.

411 U.S. 1(1973).

* Rodriguez and most other U.S. cases raising basic questions about the constitutional
protection of social welfare rights have taken the form of Equal Protection challenges.
Rodriguez did reject the claim that education was a “fundamental right,” on the (circular)
ground that fundamental rights for equal protection purposes were those that were
implicitly or explicitly protected by the Constitution. 411 U.S. at 33. It s at least

theoretically possible to argue that social welfare rights are protected by the Due Process
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Clause, the Privileges or Immunities Clause, or other discrete constitutional provisions
(that is, provisions interpreted as dealing with specific social welfare rights). On the
Privileges or Immunities Clause possibility, see, e.g., Saenz v. Roe, 526 U.S. 489 (1999).
For a prescient argument that social welfare rights should be rooted in provisions other
than the Equal Protection Clause, see Frank 1. Michelman, Foreword: On Protecting the
Poor through the Fourteenth Amendment, 83 HARV. L. REV. 7 (1969).

The Supreme Court’s modern due process decisions have so far been confined to
issues of personal autonomy closely associated with the Court has called “the mysteries
of life.” Lawrence v. Texas, 123 S.Ct. 2472, 2481 (2003). In addition, during the
Lochner era the Court enforced economic rights through the Due Process Clause. That
experience made that era a “counter-canon” in constitutional law, suggesting that it is
quite unlikely that the Court would somehow manage to protect social welfare rights
through that Clause. See Kim Lane Scheppele, Aspirational and Aversive
Constitutionalism: The Case for Studying Cross-Constitutional Influence Through
Negative Models, 1 INT. J. CON. L. 296 (2003); Richard A. Primus, Canon, Anti-Canon,
and Judicial Dissent, 48 DUKE L. J. 243 (1998). Welfare rights litigants believed that
they could move towards the provision of a full set of social welfare rights by ratcheting
up the procedural protections in place before existing rights could be terminated. That
strategy rested on the hope, eventually proven empty, that the non-poor would prefer to
provide more generous benefits over eliminating benefits to the obviously needy. For a
description of the strategy, see FRANCES FOX PIVEN & RICHARD CLOWARD, POOR

PEOPLE’S MOVEMENTS: WHY THEY SUCCEED, HOwW THEY FAIL (1977).
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Unlike nonjusticiable rights, weak substantive rights are not immune from judicial
enforcement. The celebrated case of Government of the Republic of South Africa v.
Grootboom provides a good example of a weak judicially enforceable social welfare
right.*® 1 begin by noting that in both Grootboom and the subsequent nevirapine case,
discussed in more detail below, the Constitutional Court rejected one version of strong
substantive rights. In that version, the constitution requires the provision to all of some
minimum of health care or shelter. In the nevirapine case, the Court wrote, “in dealing
with such matters the courts are not institutionally equipped to make the wide-ranging
factual and political enquiries necessary for determining what the minimum-core
standards called for . . . should be, nor for deciding how public revenues should most
effectively be spent.””’ It continued, “Courts are ill-suited to adjudicate upon issues
where court orders could have multiple social and economic consequences for the
community.”*® This is the language of nonjusticiability. Yet, the Court went on in both
cases to enforce the relevant social welfare right.

Grootboom involved the plight of a group of desperately poor people in South
Africa. Originally they lived in terrible housing conditions in one of South Africa’s
shanty-towns. They then moved on to unoccupied privately owned land that was
included in an existing plan for the construction of low-cost housing. Many of them were

on the list for low-cost housing, but had no real prospect of obtaining it in the short run.

%2001 (1) SA 46 (CC), 2000 (11) BCLR 1169 (CC).
%7 Minister of Health v. Treatment Action Campaign, 2002 (10) BCLR 1033 (CC), at q
37.

*Id. at 9 38.
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The land-owner obtained an order evicting them from the land, and the shacks they had
built were demolished. The evictees eked out an existence by occupying a public football
stadium, which lacked even the inadequate facilities they had had in their shacks.

They sued, claiming that the government’s housing policies taken as a whole
failed to provide them with the right of access to adequate housing that the constitution
guaranteed. They relied on the constitution’s guarantee of social welfare rights, which is
itself qualified: “The state must take reasonable legislative and other measures, within its
available resources, to achieve the progressive realisation of”” the enumerated social
welfare rights.” While expressly finding that the constitution’s socio-economic rights
were justiciable,” the Constitutional Court rejected their argument that the constitution
gave them a right to “a minimum core entitlement to shelter,””' but entered an order
declaring that “the Constitution requires the state to devise and implement within its
available resources a comprehensive and coordinated programme progressively to realise

9932

the right of access to adequate housing.””” The justification for the order was that that

constitution required the government to take “reasonable” steps toward the realization of

¥ Const. of S. Afr., Art. 27 (2).

% Grootboom, at §20. This holding was foreshadowed in the Constitutional Court’s
decision certifying the Constitution. Ex parte Chairperson of the Constitutional
Assembly: In re Certification of the Constitution of the Republic of South Africa, 1996
(4) SA 744 (CC), at 9 78 (rejecting a challenge that the constitution violated the
principles that underlay it because it made social welfare rights justiciable).

! Grootboom, at  14.

2 1d., at 7 99.
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its social welfare rights, and the exclusion of the “people in desperate need” from plans to
provide housing to the poor was unreasonable: “A programme that excludes a significant
segment of society cannot be said to be reasonable.””

The Court’s order has several notable features. First, although in form the order
simply declared that the constitution imposed a duty on the government, the rights
recognized were not merely declaratory. The order was made in a context where the
government did have a program for building low-cost housing. The order meant that that
plan had to be adjusted to ensure that it contained an element that would provide housing
opportunities for the “people in desperate need.”* Despite the Court’s rejection of the
“minimum core” requirement, then, the constitution’s social welfare rights provisions
have some judicially enforceable content.

But, as I will discuss in more detail in the next Section of this Article, that content
is weak. Requiring the government to include provision for the “people in desperate
need” in its plans does shift the government’s priorities to some extent. Yet, the Court’s
order was quite limited in its effects. In particular, under the Court’s order the individual
plaintiffs need not receive any relief at all. The government’s program would have been
acceptable had it promised to provide some housing for people in desperate need “within
a reasonably short time.””> Existing plans did not hold out that prospect. But, according

to the Court, it would be enough to have a program that had some “end in sight.”*°

B Id., at ] 43.
M Id., at 9 64.
P Id., at ] 65.

35 Ibid.
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Treating the rights as weak ones is consistent with the constitution’s language,
and particularly its requirement of reasonableness.”” Constitutional provisions allowing
governments to adopt reasonable programs to achieve social welfare rights, a willingness
to find some programs unreasonable, and a remedial system that does not guarantee that
any particular plaintiff receive individualized relief: these are the characteristics of weak

substantive social welfare rights.

C. Strong substantive rights

Finally, social welfare rights can be strong ones, in the sense that courts will
enforce them fully whenever, without giving substantial deference to legislative
judgments, they conclude that the legislature has failed to provide what the constitution
requires.

The South African “nevirapine” case is a good illustration of a strong social
welfare right. Nevirapine is a drug that substantially inhibits the transmission of
HIV/AIDS from infected pregnant women and nursing mothers to their children,
reducing the risk of transmission from about 25% to about 12%. Nevirapine’s
manufacturer was willing to supply as much of the drug as was needed, at no cost. The
government of South Africa, under the influence of President Thabo Mbeki, who was
skeptical of the scientific consensus that AIDS was caused by viral transmission, made
nevirapine available at a limited number of “experimental” sites. The government took
the position that distribution of nevirapine should be limited in that way because there

was inadequate information on the long-term effects of nevirapine and, more plausibly,

7 Const. of S. Afr., Art. 27 (2) (quoted in text accompanying note — supra)..



18

because the effective administration of the drug required its recipients to undergo some
counseling from trained medical personnel.”® Although such personnel were available at
all public hospitals, the government’s view was that requiring them to give the
appropriate counseling would burden them with additional work and divert them from
other, more pressing tasks.

An HIV/AIDS activist group challenged the government’s policy, charging that it
violated the constitutional guarantee that “[e]veryone has the right to have access to

health care services.”’

The trial court ordered the government to make nevirapine
available to everyone who would benefit from its use, and to develop “an effective
comprehensive national programme to prevent or reduce the mother-to-child transmission
of HIV, including the provision of voluntary counselling and testing, and where
appropriate, Nevirapine or other appropriate medicine, and formula milk for feeding.”
The Constitutional Court modified the lower court’s injunction, but in doing so
recognized that the right to health was, in some respects, a strong substantive one. The
Constitutional Court examined the government’s justifications for refusing to make

nevirapine available outside the experimental sites. In response to the government’s

claim that administering the drug outside the context of a comprehensive counseling

%% The manufacturer’s willingness to provide the drug at no cost eliminates one important
source of concern over enforcing the relevant right. That offer substantially reduced the
budgetary implications of enforcing the right. Yet, the effects on personnel — training
counselors and diverting them from other perhaps equally important tasks — remains an
irreducible cost of enforcing the right in the way the Constitutional Court did.

¥ Const. of S. Afr., Art. 27 (1)(a).
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program would be ineffective, the Court observed that the drug alone would have some
beneficial effects for some women and their children even in the absence of counseling
and other forms of support. The government expressed concern as well that wide-spread
administration of the drug might lead to the development of a drug-resistant virus, to
which the Court responded that the risk of such a development was “well worth running”
in light of the life-threatening nature of HIV/AIDS.*’ To the government’s concern about
the long-term effects of administering the drug, the Court said that this was “no more
than a hypothetical issue,” relying on the recommendation to use the drug made by the
World Health Organization.*' According to the Court, the government had good reason
to monitor what happened after nevirapine was administered, so as to determine its long-
term effects and to determine how effective it was when administered without
counseling. But, the Court concluded, “this is not a reason for not allowing the
administration” of the drug outside the experimental sites “when there is the capacity to
administer it and its use is medically indicated.”” The Court concluded that the

government’s policy of limiting the drug to the experimental sits “fails to address the

* Treatment Action Campaign, at 9 59.

*1 Id. at § 60. For recent developments in research on the long-term effects of the
administration of nevirapine, see Lawrence K. Altman, “Infant Drugs for H.I.V. Put
Mothers at Risk,” New York Times, Feb. 10, 2004 (reporting on a study showing that the
administration of nevirapine to mothers as a means of preventing transmission of H.I.V.
to their babies increases the risk that the mothers will develop resistance to drugs used to
treat their own H.I.V. infection).

* Treatment Action Campaign at Y 64.
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needs of mothers and their newborn children who do not have access to these sites.”* It
therefore directed that the government “[rJemove the restrictions” on the distribution of
the drug, “[pJermit and facilitate” the drug’s use when appropriate according to a doctor’s
medical judgment, and “[m]ake provision if necessary for counsellors.”*

The Constitutional Court’s examination of the government’s justifications for
restricting the drug’s availability was quite searching, and nothing in the relevant sections

of the opinions indicated that the Court was giving any real deference to the

government’s judgments.” Further, the Court expressed the view that the courts had the

BId. at 9 67.

*Id. at 9 135.

* One reason may have been that, as the Court noted, the government’s policy changed
as the litigation proceeded. It abandoned what the Court called its “rigid” policy, id. at
118, began to make nevirapine more widely available, although still not at all public
hospitals, and appropriated substantial new funds for treatment of HIV/AIDS. The
government may have changed its position because of widespread criticism, including, of
course, the lower court decision, which the Constitutional Court had refused to suspend
pending appeal. In addition, perhaps the government changed its position because it
expected the Constitutional Court to agree with the lower court that the government’s
position was unreasonable and because it hoped that by changing its policy it might
persuade the Constitutional Court to weaken the remedy. (I thank Frank Michelman for
suggesting this possibility to me. My own view, though, is that the widespread judgment

among South Africa’s political elites that President Mbeki’s position on the cause of
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power to enter mandatory injunctions directing the government to develop policies that
would, in the words of that nation’s constitution, would lead to the “progressive
realisation” of social welfare rights, although in the nevirapine case it concluded that no
detailed injunction was necessary because of changes in government policy. Unlike the
Irish court, the South African Constitutional Court found no separation-of-powers barrier

to the use of such injunctions to enforce constitutional social welfare rights.*

D. Conclusion

One objection to the classification developed in this Section is that it artificially
separates rights from remedies. Wesley Hohfeld taught us that it does not make sense to
do so, and indeed that doing so can be positively misleading.*’ Further, it might seem
odd to refer to a “right” that cannot be enforced judicially. A critic of the classification
here might observe that my description of weak and strong substantive rights regularly
slides between identifying a standard of review, which goes to the strength of the right,

and mentioning what courts do when they find violations of the weak or strong rights,

AIDS was scientifically unsupportable played a more important role in the controversy’s
outcome than any technical legal factors.)

* The Court referred to decisions by the highest constitutional courts in the United
States, India, Germany, Canada, and the United Kingdom to support its conclusion that
“courts in other countries accept” the possibility of entering mandatory injunctions. /d. at
99 107-11.

*" Wesley N. Hohfeld, Some Fundamental Legal Conceptions as Applied in Judicial

Reasoning, 23 YALE L. J. 16 (1913).
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which goes to the remedies available for violations. Further, the critic might say that the
distinction between weak and strong substantive rights is simply one about the timing of
the remedy, with strong rights receiving immediate judicial remedies, weak ones
receiving deferred judicial remedies, and nonjusticiable “rights” being no rights at all.

I believe that these concerns are overstated. Using the term rights to describe
nonjusticiable rights brings out something that a traditional Hohfeldian account might
obscure — that we have a number of institutional mechanisms by which rights can be
enforced, including, in the case of nonjusticiable rights, enforcement by a mobilized civil
society. The question of the standard of review can at least in principle be separated from
questions about remedies. Yet, the difficulty of doing so does suggest that the
classification developed here may be defensible primarily as something that eases
exposition rather than as an analytically precise scheme. With that caution in mind, I turn

to expounding the distinction between weak and strong remedies.

III. Weak and Strong Forms of Judicial Enforcement of Social Welfare Rights

For many years U.S. constitutionalists thought that judicial review necessarily
took the strong form of completely displacing a legislative judgment with a judicial one.
Finding a statute unconstitutional, a court would enjoin prosecutions or vacate
convictions. The standard catch-phrase was that constitutional rights were personal and
present, meaning that each person whose constitutional rights were violated was entitled

to a remedy that immediately eliminated the constitutional violation.*

* Or, in the case of a completed violation, fully compensated for the damage caused by

the unconstitutional action.
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As the South African cases indicate, for practical reasons the remedies for
violations of social welfare rights cannot be personal and present. It will necessarily take
time to locate a housing unit for a person denied a constitutional right to shelter, and
much more time to construct a housing unit. But, the problem of deferred remedies is not
unique to social welfare rights, and the U.S. experience with deferred remedies suggests
an alternative to strong remedies.

After holding that segregated elementary and secondary schools were
unconstitutional, the U.S. Supreme Court ordered that desegregation occur “with all
deliberate speed.” That remedial approach did not make conceptual sense given the
nature of the constitutional violation,” and the Court adopted it because it hoped that a
gradualist approach would elicit less resistance than an immediate remedy. That
pragmatic judgment proved mistaken, but the Court’s approach does provide a model for
a weak form of remedy for the violation of constitutional rights.

Weak remedies may come in a number of forms. In addition to the mere
declaration, discussed above in identifying the strength of rights rather than remedies,
another weak remedy is, in essence, a requirement that government officials develop
plans that hold out some promise of eliminating the constitutional violation within a

reasonably short, but unspecified, time period. Once the plan is developed, the courts

* Brown v. Board of Education, 349 U.S. 294, 301 (1955).
>0 Segregation by law meant that students were assigned to schools taking their race into
account. That violation could be immediately remedied by an injunction directing school

boards to refrain from using race as a criterion for such assignments.
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step back, allowing the officials to implement the plan.”’ Although examples of the
effective deployment of weak remedies are relatively few, another characteristic might be
judicial encouragement of negotiations among affected parties over the contours of a
more detailed plan, which the courts might ratify rather than develop independently.
Similarly, because no one expects immediate results, the courts would provide only light
oversight of the plan’s implementation. Courts and implementing officials would
interact, though. Plaintiffs may periodically complain to the courts that the plan is not
being implemented vigorously, or according to its terms. The implementing officials
may respond to such complaints, or may come to the courts themselves to ask for a
modification of the plan in light of the experience they have had in attempting to
implement it. Sometimes the courts will agree with the plaintiffs and ratchet up the
requirements, setting more precise timetables or identifying specific benchmarks the
officials must reach. Sometimes the courts will agree with the officials and loosen the
requirements to accord with the realities as they have developed.

The South African cases suggest that weak remedies are particularly well-suited
for enforcing social welfare rights. The prospect that only weak remedies will be
invoked need not lead governments to ignore the substantive rights protected by such
remedies. Almost contemporaneously with Grootboom, for example, the Constitutional
Court decided the Kyalami Ridge case mentioned earlier, in which nearby property

owners challenged the government’s decision to provide shelter for people displaced by

>! Probably the best theorization of weak remedies of this sort is the work of Charles
Sabel and his collaborators. See, e.g., Michael C. Dorf & Charles F. Sabel, 4

Constitution of Democratic Experimentalism, 98 COL. L. REV. 267 (1998).
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floods. The Constitutional Court cited Grootboom’s statement that the government had a
duty “to devise, fund, implement, and supervise measures to provide relief to those in
desperate need” in rejecting the challenges.’” In the absence of Grootboom’s recognition
of the weak substantive right, the government might not have developed the housing
camp,” and the Constitutional Court might have upheld the challenges.

The alternative to weak remedies is strong ones. Strong remedies are mandatory
injunctions that spell out in detail what government officials are to do by identifying
goals the achievement of which can be measured easily, for example through obvious
numerical measures.”* Such injunctions also set specific deadlines for the
accomplishment of those goals. The interaction between the courts and government
officials is close, not loose. Instead of relying on plaintiffs to complain, for example, the
injunctions may impose reporting requirements, directing that the officials tell the courts

periodically how the process of implementing the plan has gone. And, typically, the

>2 Minister of Public Works v. Kyalami Ridge Environmental Association, 2001 (7)
BCLR 652 (2001 (3) SA 1151) (CC) (citing Grootboom at 9 39).

> At the least, Groothoom supplemented the ordinary political pressures the government
might have felt to respond to the needs of some constituents and to comply with the
constitution’s requirements as set out in the constitution itself.

>* In what follows I describe a model of strong remedies, developed from the materials
provided by U.S. law. I do not contend, however, that current U.S. law fits the model
well. For example, the U.S. Supreme Court has told lower courts to accede to officials’
requests to modify strong remedies more readily than they would in the model I describe.

See Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367 (1992).
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courts resist easy modification of their orders when officials say that practical difficulties
have stood in the way of full implementation.

Finally, one important theorization of weak remedies suggests that weak remedies
must, in the first instance, become converted into strong ones before they can be re-
constituted as better weak remedies.” The idea is that planning remedies will work only
after people become convinced that strong remedies have not addressed what remains a
pressing social problem. The dynamic then is: weak remedy found to be ineffective,
replaced by strong remedy found also to be ineffective, replaced finally by a different
form of weak remedy, which promises to be effective.”

We have, then, a pair of remedial forms, each with its characteristic advantages
and disadvantages. Weak remedies might turn out to be ineffective, but — perhaps for
that very reason — they are unlikely to generate strong political opposition. Strong
remedies might work in the short run, but — again perhaps for that very reason — they may

become intensely controversial.”’

> Cite to something in Sabel.

>° T have elsewhere expressed my skepticism about claims that the final form of weak
remedy has already been shown to be effective. Mark Tushnet, 4 New Constitutionalism
for Liberals?, 28 N.Y.U. REv. L. & Soc. CHANGE 357 (2003).

>7 On the effectiveness of strong remedies, see MALCOLM M. FEELEY & EDWARD L.
RUBIN, JUDICIAL POLICY MAKING IN THE MODERN STATE: HOW THE COURTS REFORMED
AMERICA’S PRISONS (1998). On the ensuing political controversies, see, e.g., ROSS
SANDLER & DAVID SCHOENBROD, DEMOCRACY BY DECREE: WHAT HAPPENS WHEN

COURTS RUN GOVERNMENT (2003).
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Weak remedies might go well with weak substantive social welfare rights, a
possibility I mention only to put aside. The more interesting questions, I think, involve
strong substantive rights. Using the terms I have developed here, the conventional
wisdom about judicially enforceable social welfare rights rests on the assumption that
remedies for rights violations must be strong ones. The possibility of using weak
remedies for strong substantive rights seems worth exploring. The next Section examines
some questions about the possibility of matching weak remedies with strong substantive

social welfare rights.

IV. Strong Rights and Weak Remedies: Some Questions
In this Section I raise two questions. Does it make sense to use weak remedies to
enforce strong social welfare rights?*® And, is it possible to ensure that weak remedies

remain weak and do not become converted into strong ones?

> Daryl Levinson reminded me that the argument presented here could be seen as a
variant or extension of that made by John Jeffries, Jr., The Right-Remedy Gap in
Constitutional Law, 109 YALE L. J. 87 (1999) (arguing that limiting remedies may
encourage courts to articulate more expansive rights). See also Daryl J. Levinson, Rights
Essentialism and Remedial Equilibration, 99 COLUM. L. REV. 857, 889 (1999) (observing
that courts can reduce the number of constitutional violations by scaling back the
constitutional right, and that courts may be more willing to create new rights “by
reducing the cost of inventing them” by means of limiting the remedies available when

those rights are violated).
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Strong remedies are relatively easy to employ in enforcing the provisions of
classical liberal constitutions. Damages, reversal of convictions, and ordinary injunctions
are enough to remedy the vast majority of violations of traditional civil liberties and civil
rights.” Modern constitutions — those adopted after 1945, and particularly those adopted
after 1989 — go beyond classical liberal ones, giving some constitutional status to social
welfare rights.

The reasons for doing so lie in the political circumstances of the constitutions’
creation. Constitutional provisions dealing with rights — of whatever generation —
involve trade-offs between norm articulation, the availability of individual remedies, and
the strength and credibility of the institutions created to enforce those rights.” One fixed
point in modern constitutions, though, is that core first general civil and political rights
must be enforced in the courts, to ensure that the public does not become cynical on
observing that the regime’s political opponents are regularly jailed or suppressed despite

constitutional guarantees of core political rights.

> Although, as noted above, remedying violations of equality rights sometimes requires
more complex steps. The Canadian jurisprudence on “reading up” legislation to remedy
constitutional violations by including within a statute’s scope a group whose exclusion
violates the constitution’s equality provisions or reading is down to exclude other groups
from the statute’s coverage is the best developed among the jurisdictions with which I am
familiar. For a brief discussion, see PETER W. HOGG, 1 CONSTITUTIONAL LAW OF
CANADA §15 (looseleaf ed. 1997).

% The institutions include the courts and ombuds-offices, but also legislatures.
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Another fixed point after 1945 is that constitutions must contain guarantees of
social and economic rights. Nearly everywhere after 1945 social democratic parties had
substantial political power, and had to be accommodated in the process of drafting the
constitution.®’ In addition, Christian Democratic parties in Europe and elsewhere had
responded to the social democratic parties’ advocacy of social welfare rights by taking
into their programs the social teachings of the Roman Catholic Church, which similarly
committed the parties to restraints on unregulated market operations that, according to
those teachings, threatened to deny human dignity to some. After 1989, confidence that
freedom and democracy would produce social democratic policies was tempered by
concern that they would lead instead to a market society that was too free and
unrestrained. Constitutional social welfare rights would stand in the way of that
development.”

Yet, the accommodation could not go too far without alienating other important
political actors. For example, in South Africa the inclusion of social welfare rights itself
had to accommodate the interests of the (white) capitalist class, which everyone knew
was going to play an important role in the post-apartheid regime. In addition, the post-

1989 constitutions were created in a world with relatively fluid capital, whose reigning

o After 1989, the relevant political actors included the discredited but still politically
important Communist parties and their heirs (and those portions, typically rather large, of
the general public who accepted the Communist constitutions’ commitment to social
welfare rights).

%2 thank David Abraham for suggesting these latter two points.
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ideology was the so-called “Washington consensus.”® That consensus placed substantial
constraints on the ability of national governments to implement social democratic
policies, and, more important in the present context, on the ability of the drafters of
national constitutions to include robust social welfare rights in their constitutions.**

In these circumstances, a strategy of writing strong social welfare rights into the
constitution but enforcing them only through weak remedies seems particularly
attractive.”” It has some drawbacks, though. Weak remedies typically require plaintiffs
to take the initiative. But, many nations with constitutional social welfare rights lack the

litigation infrastructure necessary to support plaintiff-initiated proceedings.’® The

% One often cited source describes the Washington consensus’s “core tenets” as
“deregulation, privatization, ‘openness’ (to foreign investment, to imports), unrestricted
movement of capital, and lower taxes.” William Finnegan, “The Economics of Empire--
Notes on the Washington Consensus,” Harper's, May 2003, p. 49.

% For discussions of the effects of transnational capital on domestic constitution-making,
see HEINZ KLUG, CONSTITUTING DEMOCRACY: LAW, GLOBALISM, AND SOUTH AFRICA'S
POLITICAL RECONSTRUCTION (2000); RAN HIRSCHL, TOWARD JURISTOCRACY: THE
ORIGINS AND CONSEQUENCES OF THE NEW CONSTITUTIONALISM (2004).

% T use the language of strategy here, although I do not believe that the process whereby
constitutional courts came up with weak remedies for strong substantive rights was
always consciously strategic, although on occasion it might have been.

% For a discussion of the importance of a litigation support structure in generating “rights
revolutions,” see CHARLES EpPP, THE RIGHTS REVOLUTION: LAWYERS, ACTIVISTS, AND

SUPREME COURTS IN COMPARATIVE PERSPECTIVE (1998).
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constitution’s social welfare provisions, then, might not be enforced at all, even through
weak remedies, because no one is available to help the courts run the remedial process.
At the same time, though, nations without strong constitutionalist traditions need to
develop a constitutionalist culture. One of the most effective ways of doing so, it seems,
is by demonstrating to the public that the new constitution’s words actually mean
something, that is, have some effects on their lives. Coupling strong rights with weak
remedies, particularly when those remedies are rarely deployed because of resource
constraints on plaintiffs, may be a formula for producing cynicism about the constitution.

In addition, some observers have expressed concern that providing weak remedies
for violations of strong social welfare rights might lead to providing equally weak
remedies for traditional civil liberties and civil rights.®” As a matter of legal analysis,
there is no reason to anticipate an approach adopted for one category of cases (social
welfare rights) for reasons specific to that category (the reasons identified in the
conventional wisdom’s arguments against including social welfare rights in constitutions)
will leak over into another category (traditional civil liberties and civil rights) where
those reasons are irrelevant. Nor is there an obvious mechanism that would induce
judges to make that sort of analytic error. Still, I acknowledge sharing the intuition that
the possibility of leakage is something to be concerned about.

Coupling weak rights with strong remedies might be better. Yet, the possibility of
cynicism recurs. Citizens would observe constitutional language seeming to guarantee
some sort of social welfare rights, and the lack of any real enforcement thereof not

because no one is available to enforce the rights — in a system with strong remedies, the

%7 Cite [to Sunstein, I think].
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courts themselves do so — but because the rights are not strong. Perhaps the Irish
approach might be adapted so that, instead of making it clear that the social welfare rights
are nonjusticiable principles of social policy, the constitution makes it clear that it will be
rare for the legislature to violate the social welfare rights.

My observations so far leave things quite uncertain. The conventional wisdom
counsels against enforcing strong social welfare rights with strong remedies. Of the
remaining possibilities, the one that seems to do best is having strong social welfare
rights enforced by weak remedies. But, that is best only if weak remedies remain weak.
Will they?

Consider the South African cases, which refer to that nation’s constitutional
requirement that the government seek the “progressive realization” of social welfare
rights. Assume that the South African courts enforce those rights with weak remedies.
Occasionally litigants will bring up the question of whether the rights are indeed being
progressively realized. Or, more precisely, they will claim that the weak remedies are not
producing an acceptable rate of realization. And, they will be able to point to a systemic
reason for the (low) rate they and the courts observe: Weak remedies give government
officials weak incentives to do much to realize the social welfare rights. Short-term
concerns may overwhelm the long-term ones embodied in the weak remedies; officials
may repeatedly believe that they will be able to persuade the courts, in the occasional
interactions contemplated by weak remedies, that the courts should reformulate their
understanding of what the social welfare rights provisions require — and, even if those
hopes are repeatedly defeated, the officials will know that they have already delayed the

realization of the rights somewhat.
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If courts have some unstated sense of what an appropriate rate of realization
would be, they may come to find weak remedies too weak. And, I believe it likely that
judges will have such a sense. What they are after is the realization of the social welfare
rights, that is, their coming into being as a real-world phenomenon. What are judges
likely to do if they observe nothing happening as a result of their weak remedial orders?
One possibility is that they will begin to strengthen the orders, moving in the direction of
converting strong rights protected by weak remedies into strong rights protected by
strong remedies. I believe the same course of action is likely if judges observe almost
nothing happening, that is, if the rate of realization seems to them too slow.”®

The best case study supporting the claim that this response may occur is the U.S.
experience in school desegregation cases. That experience might be taken to indicate that
weak remedies are no remedies at all. The U.S. Supreme Court did indeed step back
from supervising the desegregation process, and the lower courts gave school authorities
a great deal of latitude. The result, in the deep South, was that nothing much happened in
the way of desegregation for a decade. The Court’s response was to convert the weak
remedies into strong ones, authorizing the lower courts to mandate detailed desegregation
plans and supervise closely their implementation. The Supreme Court’s impatience with
the failure to accomplish much desegregation — its concern that the rate of realization of

the right to non-segregated schooling was too low — propelled the change.

% In addition, the slide into strong remedies may occur even if the starting point is a
merely declaratory right: Courts may expect civil society mobilizations to induce
politicians to do something to ensure the provision of such a right and, observing

politicians doing nothing, may being to impose weak, then stronger, remedies.
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The lessons to be drawn from the U.S. desegregation experience are complex and,
indeed, to some extent contradictory. They suggest that there might well be a dynamic,
born of frustration, leading the courts to convert weak remedies into strong one. Perhaps,
though, in contexts other than segregation, the courts would not become impatient as
“quickly” — within seventeen years — as the U.S. Supreme Court did. They might
conclude that social welfare rights dealing with housing and jobs might take at least a
generation to realize, for example.

There is another possible response to a rate of realization that seems too low.
That response is to reconceptualize the constitution’s social welfare rights. Instead of
treating them as strong rights protected by weak remedies, courts may treat them as weak
rights or even nonjusticiable ones. The (psychological) mechanism here is that judges
will infer from the failure of weak remedies to accomplish much change in the actual
provision of social welfare rights that the task is beyond judicial capacity — that, despite
the promise weak remedies held out, the conventional wisdom was correct in claiming
that constitutions ought not recognize strong judicially enforceable social welfare rights.

The idea that this second response might occur comes, not primarily from judicial
behavior, but from the ingenious — some would say “cynical” — suggestion by former
Senator George Aiken that the best way to extricate the United States from the war in
Vietnam was for the president to declare victory and bring the troops home.”” There are

some judicial analogues, though. Some state courts that ordered revisions in their states’

% For the aphorism and its origin, see Pamela S. Karlan, Exit Strategies in Constitutional
Law: Lessons for Getting the Least Dangerous Branch out of the Political Thicket, 82

B.U. L. REV. 667, 667 n. 2 (2002).
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systems of financing public education encountered such strong resistance that they
basically withdrew from the field, saving face by declaring what the state legislature had
done actually did satisfy the constitutional requirements the courts were enforcing. "

In some aspects, the second response — transforming strong rights into weak ones

— might converge with the first. The experience with strong remedies in desegregation

7 The most comprehensive study is DOUGLAS S. REED, ON EQUAL TERMS: THE
CONSTITUTIONAL POLITICS OF EQUAL OPPORTUNITY (2001). Reed describes a number of
states in which judicial action did push legislatures in the direction of equalizing
resources, although in my view he somewhat overestimates the degree of movement and
the contribution the courts made to that movement. The most generous reading of the
evidence I know of finds that courts succeed when they utilize creative weak remedies,
and fail when they use the politically more problematic strong remedies. (That is my
reading of Charles Sabel & James Liebman, A Public Laboratory Dewey Barely
Imagined: The Emerging Model of School Governance and Legal Reform, 28 NYU REV.
L. & Soc. CHANGE 183 (2003).)

A more problematic example comes from the U.S. Supreme Court’s
desegregation decisions in the 1990s, in which the Court encouraged lower courts to
withdraw from supervising the desegregation process, which, in the nation’s cities at
least, seemed increasingly pointless. The example is more problematic because there is
reason to think that the Court’s majority disagreed with the initial constitutional
interpretation that led to judicial supervision of the desegregation process. The Court’s
decisions then do not amount to a rethinking in light of (bad) experience, but

disagreement with the idea from the outset.
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cases was not an entirely happy one in the United States. Those remedies accomplished a
fair amount in the short run, and particularly in areas with school districts that
encompassed urban and suburban areas. They also engendered a great deal of resistance,
which in the end produced a political reaction that, working through the process by which
federal judges are appointed, eventually led the courts to withdraw from the
desegregation process. The arguments for the conventional wisdom about the
incompatibility between strong social welfare rights and strong remedies are tied directly
to judicial capacity, but it would not be difficult to incorporate the likelihood of this sort
of political response into those arguments. The idea is that judges should interpret
resistance to implementation of strong substantive rights as civil society’s mobilization in
support of an alternative conception of rights to the one the judges have offered, and
come to see that mobilization as itself a way of enforcing what civil society understands
social welfare rights to be.

We might then have in hand the following argument: Courts should not enforce
strong social welfare rights with weak remedies because those remedies may well
become strong ones, which in turn will lead courts to transform the strong social welfare
rights into weak ones. In this way the Irish model of nonjusticiability may turn out to be
the best, because it at least allows for the permanent articulation of the view that social

welfare rights should be strong.

V. Conclusion

[to come]



